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Like the return of cycadids, a renewed discussion of parochial busing by the Howard County Board of 
Education seems to occur every decade or so. (See for example here and here). Most recently, as it 
discussed the FY21 budget in February 2020, the Board discussed the parochial busing and first 
removed it from the budget on one day, only to reverse direction and restore it to the budget two days 
later.1 In response to questions raised by the Board, Superintendent Martirano provided a February 27, 
2020 memorandum to the Board, in which he detailed the legal and procedural history of the parochial 
busing. The Superintendent’s memorandum includes the 1943 State law as provided in Sections 9.100 
and 9.101 of the Howard County Code. It provides statistics, routes, and costs of the buses provided to 
the five schools: Bethel Christian Academy, Our Lady of Perpetual Help School, Resurrection/St. Paul 
School, St. Augustine School, and St. Louis School. Furthermore, it provides the history of how the 
busing shifted to a separate bus system for the parochial schools in the 1970s.

Yet, as has apparently been the case for decades, the discussion by the Board and the Superintendent’s 
memorandum both failed to discuss two other legal requirements found in the State law which is 
codified in the Howard County Code: (1) the requirement that the Council appropriate to the Board of 
Education “from any funds received by said Howard County for any general County purpose and not 
derived from any tax levied on real property” and (2) more importantly that the schools are “not 
receiving State aid.” Ironically, while the Superintendent noted “The primary distinction between the 
ordinances is that under 9.101, the Board of Education has the discretion to establish new bus routes for
the transportation to and from school of children attending schools not receiving State aid“ the 
memorandum did not include (and there apparently has never been) a specific discussion of the “not 
receiving State aid” clause (emphasis added). Though it appears in the County Code three times, the 
failure to follow or even note the actual significance of the no State aid prerequisite is particularly 
significant. However, now that the Administration, County Council, and Board of Education have been 
made aware of these deficiencies, the FY2021 Budget must be brought into compliance with the 
requirements of the Howard County Code. 

Part I: Funds Not Derived From Any Tax Levied On Real Property

The HCPSS budget separates the parochial busing expenditures into Category 14 for Maryland State 
Board of Education purposes. However, the FY21 Board of Education Budget in CR63-2020 
commingles the parochial busing with the one General Fund Budget item for Student Transportation of 
$42.8 million. 

1 Thanks to Board of Education member Chao Wu for posting the parochial busing issue on his blog which brought my 
attention to this topic. 
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CR63-2020

The requirement that the parochial busing funds not be levied on real property implies that a restricted 
fund is required in the budget—similar to the enumerated Restricted Funds in CR63. The restricted 
source of the funds would presumably be from the tax levied on income; however, this is not being 
restricted, and there is little evidence that this has been done in past decades. (See for example CR39-
1970, CR87-1981, and CR54-2001). In fact, until being personally informed about Section 9.101 in 
February 2020, the County’s Budget Administrator and the Deputy Administrator admitted that were 
totally unaware of the existence of the provision in the County Code. 

Furthermore, the real property prohibition becomes more evident when the Howard County Code is 
compared to the substantially identical provision in the Montgomery County Code which differs 
however by having no restrictions on the source of the parochial funding. Thus, like the expenditures 
from monies from the transfer tax, it is imperative that the funding come from the legal and proper 
source. 

Therefore, now that the Administration and Council are aware of the legal requirement that the 
parochial busing not be paid from funds from taxes on real property, this deficiency must be corrected 
in CR63-2020. In fact, it is extremely disappointing that the Administration did not make this 
correction in the legislation. In a telephone conversation with the Deputy County Auditor in March just 
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prior to the COVID-19 closings, it was conveyed that discussions were occurring within the 
Administration and that changes would be made to the Budget for FY21. 

Part II: Schools Not Receiving State Aid

Section 9.100 begins by stating that the provision applies only to students attending parochial schools 
“which do not receive State aid.” Section 9.101 states twice more that the law only applies to “schools 
not receiving State aid.” Section 9.101 places the responsibility for the proper appropriation of funds on
the County Council; it is the Council that has apparently for decades shirked its responsibility to inquire
whether the parochial schools were eligible. As a practicality, it is the Board of Education that should 
be inquiring whether the schools are receiving State aid and certifying this information to the Council. 
Instead, decades of negligent application of the law has resulted in a de facto don’t ask, don’t tell policy
between the Council and the Board of Education. This is partly confirmed in the response to a 
Maryland Public Information Act request that the Board of Education has no records regarding the 
State aid, if any, that are received by the parochial schools. 

It is unclear what State aid was available to parochial schools when the law was passed in 1943. Yet,  
similar “not receiving State aid” language was used in eight of the nine known public local laws for 
private and parochial busing. A 1958 United States Department of Health, Education and Welfare 
report listed all of the Maryland counties with special legislation for pupil transportation. As seen, these
county laws were passed between 1937 and 1955. 2

2 The historical record and mis  nderstanding   by   the Board of Education   must also be corrected. While the commonly accepted suppostion 
that the Howard County law was enacted in response to gasoline and/  or   rubber rationing during World War II  , the enactment of similar 
laws for Baltimore, Anne Arundel, St. Mary’s , and Frederick Counties prior to the war, shows that the genesis for public local laws for 
private and parochial busing was not in response to wartime shortages. Furthermore, the public local laws for Calvert, Harford, and Talbot
Counties were enacted after World War II. 
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“State aid” is currently defined in State law as “a contribution, grant, or subsidy of money from the 
State Treasury.” State Finance and Procurement Code Ann. Section 7-402(a)(3).  And it is specifically 
applicable to private church schools which would qualify as “social organizations” which “means n 
association or corporation that is operated for a charitable, cultural, educational, historical, humane, 
industrial, medical, or military purpose.” Id. (a)(2) (emphasis added). There are four programs at issue 
here regarding the Howard County parochial busing: the Aid to Non-Public Schools Program (Non-
public Textbook and Technology Program), the James E. “Ed” DeGrange Nonpublic Schools Program 
(Nonpublic Aging Schools Program), the Nonpublic School Security Improvements Program, and the 
Broadening Options and Opportunities for Students Today Program (BOOST Scholarships). These 
State aid programs are appropriated each year by the General Assembly as part of the annual budget 
bill. 

Non-public Textbook and Technology Program

The Non-public Textbook and Technology Program began in 2001 and is funded with money from the  
Cigarette Restitution Fund from the 1998 Master Tobacco Settlement Agreement. The Textbook 
Program is the gateway program for determining eligibility for the other three school programs. 

A Maryland Public Information Act request with the Maryland State Board of Education was pending 
at the time of the COVID-19 closures. With the State buildings closed, the documents have not yet 
been transmitted. Yet, the public information officer states that they were able to locate documents for 
the Howard County parochial schools for every year of the program except for 2013. It is of course yet 
to be seen exactly what this means or the relevance of the documents. However, if they schools did in 
fact begin to receive textbook and technology monies in 2001 or 2002, then the schools have been 
ineligible for the parochial busing that they have been receiving for nearly two decades. 

Nonpublic Aging Schools Program

The Nonpublic Aging Schools Program was established in 2014  .   It provides grants to mak  e renovations  
and   improvements to nonpublic school buildings  .  All of the parochial schools received monies during 
each year of the program except for St. Augustine in 2016 and 2018. In addition, Bethel Christian 
Academy did not receive grants in FY2019 and FY2020 apparently after being removed by MSDE 
from the program which will be discussed further below. 
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FY2014 Nonpublic Aging School Program

Source: Email with screenshot provided by School Facilities Architect Supervisor for the Maryland State Department of 
Education (MSDE).

FY2015  Nonpublic Aging School Program

Source: Email with screenshot provided by School Facilities Architect Supervisor for the MSDE.
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FY2016 Nonpublic Aging School Program

Source: Email with screenshot provided by School Facilities Architect Supervisor for the MSDE.

FY2017 Nonpublic Aging School Program

Source: Email with screenshot provided by School Facilities Architect Supervisor for the MSDE.

7



FY2018 Nonpublic Aging School Program

Source: IAC Memorandum 3-16-2018

FY2019 Nonpublic Aging School Program

Source: IAC Meeting Agenda 2-12-2019
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FY2020 Nonpublic Aging School Program

Source: IAC Meeting Agenda   4-9  -20  20  

Nonpublic Aging Schools Safety Improvements

The Nonpublic Aging Schools Safety Improvement Program was established in   F  iscal   Y  ear 2019  .  In 
FY2019 of the five parochial schools, only Our Lady of Perpetual Help School and Resurrection/St. 
Paul School received grants.  In FY2020 the four Catholic schools all received grants for safety 
improvements, and Bethel Christian Academy did not receive a grant due to its disqualification by 
MSDE.   

FY2019 Nonpublic Aging School Safety Improvements

Source: IAC Meeting Agenda 2-12-2019

FY2020 Nonpublic Aging School Safety Improvements

Source: IAC Meeting Agenda 3-12-2020
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BOOST Scholarships

The BOOST Scholarship program is to allow students receiving free or reduced meals to attend 
nonpublic schools. Since being established in 2016, all five of the parochial schools have participated 
in two or more of the years of the program. 

SY2016-2017

Source: Joint Chairmen’s Report 2016

SY2017-2018

Source: Joint Chairmen’s Report 2017

SY2018-2019

Source: Joint Chairmen’s Report 2018
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SY2019-2020

Source: Joint Chairmen’s Report 2019

Bethel Christian Academy’s Litigation with MSDE

Bethel Christian Academy   has sued   the MSDE   challenging   its ineligibility to participate in the State aid  
programs. MSDE alleges that Bethel violated the nondiscrimination provisions for the BOOST 
program. For purposes of eligibility for parochial busing from Howard County, whether or not the 
alleged discrimination occurred is not relevant; rather it is Bethel’s implicit admission that the 
programs are State aid--the receipt of which would make them ineligible for the parochial busing.

United States District Judge   Stephanie A. Gallagher     discussed the relevant facts at issue here in her   
November 14, 2019 opinion denying MSDE’s  motion to dismiss Bethel’s complaint: “On December 
12, 2018, MSDE sent a letter (1) notifying Bethel that it was disqualified from BOOST for the 2018-
2019 and 2019-2020 academic years, and (2) demanding repayment of $102,600, for the years Bethel 
had participated in the program.” Bethel made these same factual allegations in its Complaint. ¶ 136.  
Bethel essentially admits that the programs are State aid as defined in Section 7-402 of the State 
Finance and Procurement Code.  Notably, the Maryland Attorney General also recognized that the 
programs at issue in the Bethel litigation were State aid:

[I]t has merely enforced the General Assembly’s judgment that state aid should not be given to institutions, 
regardless of the basis of their views, that discriminate in admissions against students based on their sexual 
orientation (and now, more broadly discriminate based on sexual orientation or gender identity). Schools that do 
not discriminate may express all the viewpoints that they wish, and schools that wish to continue to discriminate 
are free to do so without material aid from the state. 

 
Defendants’ Opposition to Plaintiff’s Motion for a Preliminary Injunction, p. 23 (emphasis added). 

Bethel admitted that it participated in the BOOST program for two years. Complaint, ¶ 5. Furthermore, 
“Bethel also participated in the Nonpublic Textbook and Technology Program, and the Nonpublic 
Aging Schools Program, which have the same admissions nondiscrimination requirements as BOOST 
does.” ¶ 6. Bethel admitted that it received over $100,000 in BOOST funds for the two years it 
participated in the program—(also being years when Bethel received parochial busing). ¶ 9. Bethel 
admitted that “the State’s BOOST decision also rendered Bethel ineligible for the Textbook and 
Technology and Aging Schools grant programs.” ¶ 13. 

Bethel admitted that the BOOST Program was established by the Maryland legislature in 2016 
beginning in Fiscal Year 2017 and for each subsequent fiscal year. ¶60-61.  Furthermore, Bethel all but 
admitted that it is State aid by alleging that “The BOOST Program is administered by the Maryland 
State Department of Education (MSDE).” ¶63. 
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Bethel’s Complaint went further with an entire section entitled “Bethel’s Participation in Other MSDE 
Programs” admitting therein that the Nonpublic Schools Textbook and Technology Program and the 
two Aging Schools Programs are State programs and enumerating Bethel’s participation in them: 

77. MSDE operates two additional programs for nonpublic schools: the Textbook and Technology and the Aging 
Schools Programs.

78. The Nonpublic Schools Textbook and Technology Program purchases textbooks and computer hardware and 
software to loan to students at eligible nonpublic schools.

79. The Nonpublic Aging Schools Program provides funds to nonpublic schools for capital improvement projects 
for aging buildings.

80. Nonpublic schools must be eligible for the Textbook and Technology Program to apply for the Aging Schools 
Program.

81. Nonpublic schools must be eligible for the Textbook and Technology Program to apply for the BOOST 
Program.

82. Like BOOST, schools participating in the Textbook and Technology and Aging Schools Programs for the 2016-
2017 and 2017-2018 academic years had to agree not discriminate in student admissions based on sexual 
orientation, among other categories.   

83. Like BOOST, the Textbook and Technology and Aging Schools’ nondiscrimination requirements do not 
“require any school or institution to adopt any rule, regulation, or policy that conflicts with its religious or moral 
teachings.”

84. The Textbook and Technology and Aging Schools’ nondiscrimination requirements do not define sexual 
orientation or discrimination.

85. The Textbook and Technology and Aging Schools’ nondiscrimination requirements do not require schools to 
adopt particular policies or policy language.

86. In the 2016-2017 and 2017-2018 academic years, the Textbook and Technology and Aging Schools’ 
nondiscrimination requirements did not include gender identity or gender expression. 

87. Bethel signed the MSDE assurances that it does not discriminate in admissions based on sexual orientation.

88. Bethel met and complied with all of MSDE’s eligibility requirements to participate in the Textbook and 
Technology Program.

89. Bethel met and complied with all of MSDE’s eligibility requirements to participate in the Aging Schools 
Program.

90. Bethel participated in the Textbook and Technology Program in academic years 2016-2017 and 2017-2018, 
among others.

91. Bethel participated in the Aging Schools Program in academic years 2016-2017 and 2017-2018, among others. 

Complaint, p. 9-11. 

Bethel further admitted that these are State programs in a subsequent section of the Complaint: “Bethel 
Desires to Participate in MSDE’s Programs for Nonpublic Schools:” 
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147. Because MSDE disqualified Bethel from participating in BOOST, MSDE also disqualified Bethel from the 
Textbooks and Technology and Aging Schools Programs for the 2018-2019 academic year. 

148. But for MSDE interpreting Bethel’s statement on marriage and biological sex to constitute sexual orientation 
discrimination in admissions, Bethel would have been eligible to participate in BOOST, the Textbooks and 
Technology, and Aging Schools Programs during the 2018-2019 academic year. 

149. Bethel desires to participate in all three nonpublic school programs in the future, including the 2019-2020 
academic year. 

Complaint p. 17-18.  

Bethel made these points regarding State aid once more in its Prayer for Relief:

PRAYER FOR RELIEF 

Bethel Ministries, Inc. prays for judgment as follows: 

A. That this Court issue a Preliminary and Permanent Injunction to enjoin the Defendants, Defendants’ officers, 
agents, and employees, and all other persons acting in active concert with them, from enforcing the BOOST, 
Textbook and Technology, and Aging Schools nondiscrimination requirements to: 

(1) Prohibit Bethel from being eligible for funding from the BOOST, Textbook and Technology, and Aging
Schools Programs due to its religious beliefs; 
 
(2) Force Bethel to pay back the previous funding it received from the BOOST Program;  
 
(3) Discriminatorily target Bethel in enforcing the BOOST, Textbook and Technology, and Aging Schools 
Program nondiscrimination requirements;

Complaint p. 36. 

Thus, if Bethel, by extension of its own arguments, receives aid from the MSDE programs, it would be 
ineligible to receive parochial busing. Therefore, Bethel should be estopped from arguing that these 
programs are not State aid as defined in Section 7-402 of the State Finance and Procurement Code for 
purposes of receiving parochial busing from Howard County. By extension, a similar analysis must be 
applied to the other four schools receiving the parochial busing. 
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Howard County Board of Education Considers These Programs State Aid

To be clear, the HCPSS Board of Education has shown that they consider the Nonpublic Schools 
Textbook Program and BOOST to be forms of State aid while objecting of the “diversion of public 
money for nonpublic purposes:”

Source: Board of Education of Howard County Legislative Platform Approved September 6, 2018, p. 
1  7     .  The same position has been expressed by the Maryland Association of Boards of Education.  

Conclusion

The Howard County Council is obligated by the Howard County Code to make a determination of 
whether the applicable parochial schools are receiving State aid prior to passing a budget resolution for 
the Board of Education which includes the busing. Furthermore, the County Council is obligated by the
County Code to make any appropriations for parochial busing from funds not derived from any tax 
levied on real property.

Because Our Lady of Perpetual Help School, Resurrection/St. Paul School, St. Augustine School, and 
St. Louis School have received State aid from two or more of the programs--Non-public Schools 
Textbook and Technology Program, Nonpublic Aging Schools, Nonpublic Aging Schools Safety 
Improvements and/or BOOST Scholarships—the schools are not eligible for parochial busing in 
FY2021. However, Bethel Christian Academy having been found to be ineligible for the programs by 
MSDE, is eligible for parochial busing in FY2021. The schools are entitled to either the State aid or the
parochial busing provided by HCPSS, but not both. 
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